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BRIEF FOR THE APPELLANT 


Statement of the Case* 


These Consolidated appeals are frora judgments of the 
District Court for the District of Connecticut (Newman, 
J.) entered February 7, 1974, granting writs of habeas 




corpus and ordering that 1’etitipners-Appellees be dis- 
eharged froin federal eustody unless within sixty davs tbe 
United States Board of Parole holds hearings to determine 
whether or not they should be released on parole. 1 2 3 By 
orders dated April 2, 1974, a panel of this Court (Hays, 
Oakes, Christensen a ) granted Appellanfs motions for stays 
pending appeal and denied without prejudiee Appellees’ 
motions for bail pending appeal. 5 Judge Newmaifs un- 
reported deeision is reproduced in Appellanfs appendix 
-t page 7a. 

In Aeosta, Judge Newman on Oetober 19, 1973 direeted 
tlie Appellant to show cause why habeas corpus relief 
sbould not be granted on Acosta’s claim that be was tlien 
entitled to parole consideration in light of tlie repeal of 
26 U.S.C. § 7237(d). See generally, Bradley v. United 
States, 410 U.S. 60.j (1973); Marrero v. Warden, Leicis- 
burg Penitentiary, 483 F.2d 656 (3d Cir. 1973), cert. granted, 
42 U.S.L.W. 3381 (1974). After receiving the Govern- 
menfs response, and without holding an evidentiary hear- 
ing, Judge Newman filed a memorandum of deeision grant- 
ing habeas corpus relief in these three cases. 4 Prom the 
judgments entered thereupon, the Government appeals. 

1 Judge Newman filed a single memorandum of deeision to 
cover all three cases. Separate judgments were entered by the 
Clerk on February 7, 1974 and the Government has filed separate 
notices of appeal. By stipulation of the parties and with approval 
of the Court the three appeals have been Consolidated. 

2 Senior District Judge of the District of Utah, sitting by 
designation. 

3 Upon subseąuent applications in the District Court, Judge 
Newman granted Acosta’s motion for cnlargement pending appeal 
and denied similar motions by Bivona and Giordano. 

* Apparently by oversight, the Government was not served 
with process or otherwise put on notice regarding the pendency 

of the Birona and Giordano petitions until the Consolidated deci- 
sion was filed on February 5, 1974. 
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Statutes lnvolved 


1 U.S.C. §109: 

The repeal of any statute shall not have the 
effect to relea.se or extinguisli any peualty, forfeiture, 
or liability incurred uuder such statute, unless the 
repealing Act shall so expressly proyide, and sucli 
statute shall be treated as still remaining in force 
for the purpose of sustaining any proper action or 
prosecution for the enforcement of such penalty, 
forfeiture, or liability. 

18 U.S.C. § 4202: 

A Federal prisoner, other than a juvenile delin- 
quent or a committed youth ofTender, wherecer eon- 
fined and serving a definite term or terma of over 
one hundred and eighty days, whose record shows 
that he has obsened the rules of the institution in 
which he is conflned, may be released on parole aft er 
serring one-third of such term or terms or after 
serving fifteen years of a life sentence or of a 
sentence of over forty-five years. 

§ 1103(a) of the Comprehensive Drug Abuse Prevention 
and Control Act of 1970, 84 Stat. 1294: 

Prosecutions for any yiolation of law occurring 
prior to the effective datę of section 1101 shall not 
be affected by the repeals or amendments madę by 
such section . . . or abated by reason thereof. 

26 U.S.C. § 7237 (d), repealed effeetive May 1, 1971: 

(d) No suspension of sentence; no probntion; 
etc.—Upon conviction— 

(1) of any oflfense the penalty for which is 

proyided in subsection (b) of this section, sub- 





section (c), (li), or (i) of section 2 of the Nar- 
cotic Drugs Import and Export Act, as amended, 
or such Act of July 11, 1941, as amended . . . 

the imposition or execution of senteuce shall not be sus- 
pended, probation shall not be granted and in the case of 
a violation of a law relating to narcotic drngs, section 
4202 of title 18, United States Codę ... as amended, shall 
not apply. 

Question Presented 

Uocr the parole non-eligibility provision of 26 U.S.C. 

§ 7237(d), repealed effective May 1, 1971, continue to apply 
to incarcerated narcotics offenders who were eonvicted 
nnder the former statute? 

Statement of Facts 

Ali three Appellees were, at the time of the filing of 
their respective petitions," iumates at the Federal Cor- 
rectional lustitution ut Danbury, Connecticut, having been 
couvicted of varying narcotics ollenses and having been 
sentenced pursuant to 26 U.S.C. §7237(d), which, in addi* 
tion to other sanctions, precluded parole consideration 
under 18 U.S.C. § 4202. The Comprehensive Drug Abuse 

5 This identical issue is now pending before the United States 
Supreme Court in Marrero V. Warden, Lewi&burg Penitentiary, 
483 F.2d 656 (3d Cir. 1973), cert. granted, 42 U.S.L.W. 3381 
(January 7, 1974). Orał argument was held during the last week 
in April, 1974. Since the opinion of the Third Circuit in Marrero 
sets forth the legał issues in sufficient detail and with sufficient 
clarity, and sińce the Supreme Court presumably is about to de- 
cide the issue, little is served by exhaustive briefs at this time. 
The main objective of Government counsel in this brief has been 
to summarize for this Court the major arguments set forth in 
the Solicitor General’s brief in Marrero. 

* Appellee Acosta was released on bail pending appeal by order 
of Judge Newman dated April 18, 1974. 
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Prevention and Control Act of 1970 effectively repealed 
§ 7237(d) as of May 1, 1971. Under the present statutory 
scheine, many but not all narcotic offenders are eligible 
for parole consideration during their incarceration. Beeause 
Section 1103(a) of the 1970 Act provided that “(p)rosecu- 
tions for any violation of law oecurring prior to [May 1, 
1971] shall not be affoeted by the repeals or amendments 
madę by [the 1970 Act] . . . or abated by reason thereof,” 
many federal inmates are presently sening sentences im- 
posed under the now-repealed statute, with its non-parole 
provisions. The policy of the Bureau of Prisons and the 
Board of Parole has been not to afford parole hearings to 
those inmates sentenced under § 7237(d). 

Appellee Acosta was convicted of selling cocaine with- 
out a written order form, in violation of 26 U.S.C. § 4705 
(a). He was sentenced on March 9, 1971 to a term of five 
years and, but for Judge Newman’s order admitting him 
to bail pending appeal, he would have reached his manda- 
tory release datę in May, 1974. 

Appellee Giordano was sentenced on January 17, 1972 
to a five-year term after a plea of guilty to an unlawful 
heroin transaction, in violation of 21 U.S.C. §§173 and 
174. He has served morę than one-third of his sentence 
and would be immediately eligible for parole were this 
Court here, or the Supreme Court in Marrero, to rule that 
the class of inmates to which the Appellees belong are 
eligible for consideration under 18 U.S.C. § 4202. 

Appellee Bivoua was sentenced on January 18, 1973 to 
concurrent terins of five years for selling and conspiring 
to sell cocaine without a written order form, in violation 
of 26 U.S.C. § 4705(a). He has not yet served one-third 
of his sentence and # in a rnling on Bivona’s motion for bail 
pending appeal filed on May 7, 1974, Judge Newman sug- 
gested that “his petition should have been dismissed” for 
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lack of standing. But see Peyton v. Rowe, 391 U.S. 54 
(1968). T 

Because the Poard of Parole and the Bureau of Prisons 
attribute enduring vitalit.y of the parole non-eligibility of 
forpier 26 U.S.C. § 7237 (d), and in Bivona’s rasę because 
be bas not yet served one-third of his sentence, nonę of tbe 
appellees has been considered for release on parole. 

ARGUMENT 

Under the Savings Provi»ions of 1 U.S.C. §109 
and §1103(a) of the Comprehensive Drug Abuse 
Prevention and Contro! Act of 1970, persons con- 
victed under the non-parole provision of former 
26 U.S.C. §7237(d) remain ineligible for parole. 

When Cougress repealed 26 U.S.C. § 7237 (d), effective 
May 1, 1971, tbe question of tbe continued applicability 
of tbat section to initiated or comyleted prosecutions re- 
quired referral to either of two “savings” provisions. The 
tirst is Section 1103(a) of tbe Comprehensive Drug Abuse 
Prevention and Coitrol Act of 1970, 84 Stat. 1294, which 
provides tbat “prosecutions” for any violation occurring 
prior to May 1, 1971 sball not be affeeted by the repeal 
of the old statute. The second provision is 1 U.8.C. § 109, 
a generał “savings” statute, which provides in relevant 

7 Thia was one of the two petitiona of which the Government 
had no notice. See footnote 4, Kupra. Nevertheleas, aince the 
thruat of the Govemment’a arg ment will be that thia Court 
ahould hołd the appeala ftł abeyance pending a deciaion by the 
Supreme Court in Marrero, and aince Bivona will reach the one- 
third point of hia sentence in relatively ahort order, the Govern- 
ment doea not aeek a remand of Bivona’a action to the Diatrict 
Court aince neither any litigative interest of the Government nor 
any interesi of judicial economy would be forwarded by such a 
procedural atep. The Government will merely auggeat to the 
Court that thia aituation presents a atrong basia to hołd the appeal 
in abeyance, allowing Bivona’a rights to be protected by the doc- 
trine of stare decisis. 







part that “tire repeal of any statute shall not . . . extin- 
guish any penalty . . . or liabiUty incurred under the 

statute.” 

Thus, the precise question before this Court is whether 
the repealed parole ineligibility provisions of the 1956 Act 
constituted either part of the “prosecution” or a “penalty”. 

If either prong of the question is answered in the afflrma- 
t|ve, the Appellees in this case remain ineligible for parole 
and’ the judgments below must be reversed. It is submitted 
that the Appellees are ineligible for parole under eithei 
prong of the test. 

A. The " Penalty“ Test 

It is subinitted that the parole ineligibility incurred 
under repealed 26 U.S.C. § 7237(d) is clearly a “penalty” 
within the meaning of 1 U.S.C. § 109, and therefore that 
Appellees remain ineligible for parole under that aspeot 
of the test. Buch a result fcllows from the legislative 
history of the 1956 Act and of the 1970 Act, and by analogy 
to recent case law regarding Rule 11 of the Federal Rules 
of Criminal Procedurę. 

The legislative history of the Nareotic Control Act of 
1956 shows that denial of parole was part of the method 
Congress chose to punish the narcotics trafticker severely. 
After extensive hearings, the Subcommittee on Narcotics 
of the House Committee on Ways and Means concluded: 

“Effective control of the vicious nareotic traffle 
requires not only vigorous enforcement but also cer- 
tainty of punishment. Conelusive evidence was pre- 
sented during your subcommittee’s investigation that 
the imposition of £eavier penalties was the strongest 
deterrent to nareotic addiction and nareotic traffle. 
In those areas of the country where we found leni- 
ency in sentencing the prevailing practice, dmg ad¬ 
diction and nareotic traffle without exeeption are on 
the inerease. Also without erception, wherever 
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heavier penalties are imposed by the courts, nar- 
cotic traftic . nd addiction are at a virtual minimum 
or nonexi8tent. 

“However, it must be recognized that speeial 
incentives in our penal Systems serve to decrease 
the actual time spent in a penal institution under 
a sentence imposed by the court. The yiolator is 
eiigil.de for parole after serving one-third of his 
sentence. As is true of all Federal violators, he 
is subject to conditional release after serring two- 
thirds of his sentence. Available data from the 
Bureau of Prisons indicate that a narcotic yiolator 
actually serves an average of less than two-thirds 
of the sentence imposed by the conrt. This tends 
to defeat the purposes of the act and shonld 1 m> 
eorrected as set forth in the subcommittee recom- 
mendations.” * 

Thus § 7237(d) represented a elear and positive decision 
by Congress in 1956 to make the absolute prohibition 
against parole an inherent element of the penalty imposed 
on the narcotic trafficker, aml under 1 U.8.C. § 109, it 
therefore survived the enaetment of the contrary provisions 
of the 1970 law. 

The legislative history of the 1970 Act provides no basis 
to speculate that the Congress had had Beeoml thoughts 
about thp severity of the no-parole pronsions of the 1956 
Act. While the 1970 Act did allow a inore flexible approacli 
to sentencing in narcotics cases—primarily for “individunl” 
abusers—the purpose of the new sentencing provisions was 
not to beneflt preyiously incarcerated narcotics ofTenders, 
but to inerease the likelihood that those engaging in futurę 
unlawful traflicking would be prosecuted and conyicted. 
Elaborating on the Acts approach to penalties, the House 
Report stated: 


• H. Rep. No. 2388, to accompany H.R. 11619, 84th Cong., 
2d Sesa., pp. 63-64. 
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“The foregoing Bentencing procedures give maxi- 
mum flexibility to judges, permitting them to tailor 
the period of imprisonraent, as well as the flne, to 
the circumstances involved in the individual case. 

“The severity of existing penalties, . . . have led 
in many instanees to reluctance on the part of 
prosecutors to prosecute some violations, where the 
penalties seem to be out of linę with the seriousness 
of the offense. In addition, severe penalties, which 
do not take into aecount individual circuinstances, 
and which treat casual violators as severely as they 
treat hardened criminals, tend to make convictłons 
s^rr.^what morę diflicult to obtain. The cominitteo 
f b, therefore, that making the penalty strncture 
in the law morę flexible can actually serve to have a 
morę deterrent effeet tban existing penalties, through 
eliminating some of the difflculties prosecutors and 
courts have had in the past arising out of minimum 
mandatory sentences.”' 

It would be inconsistent with this approach to infer 
a congressional intent to permit those already convicte<l 
of yiolations of the 1956 Act to henefit from the morę leni- 
ent proyisions of the 1970 Act. The purpose of the morę 
lenient sentencing proyisions of the 1970 Act was clearly 
to facilitate conyictions in cases brought under the new 
Act 

Finally, it is submitted that federal courts, in collateral 
attacks on conyictions based on guilty pleas, have tended 
to regard the non-eligibility for parole in the naturę of a 
“penalty”. Kee Bye v. United States, 435 F.2d 177 (2d 
Cir. 1970) and cases cited therein, Id. at 181. Although 
this Court held only that non-eligibility was a “conse- 
qnence” of the guilty pica, the panel recognized that the 
prorision constituted a policy of Congress to impose a 
“morę serious punishment”, Id. at 180, n. 6, and conclnded 

•H. Rep. No. 91-1444 (Part 1), 91at Cong., 2d Seae., p. 11. 




tbat, for purposes of Rule 11, the ineligibility represented 
a qualitatively different consequence of a guilty pb*a from 
thoso for which no express acknowledgement was neoessary. 

It iH submitted tbat the thinking reflected in the Hyc and 
related decisions strongly supports tbe conclusion tbal 
non-eligibility for parole iw a “penalty” within the meaning 
of 1 U.S.C. § 109. 

It is submitted tbat, in view of the legislative history 
of the repealed and Huperseding Aets, and the treatment 
which a raajority of federal courts have given to parole 
non-eligibility, this Court should adopt the viewp of Justices 
White and Brennan in Hradley V. United States. 410 r.S. 
605, 612 (1973) ( dictum) and hołd that 1 U.S.C. § 109 
preserres the non-eligibility provisiou for those senten<ed 
under 26 U.S.C. § 7237(d). 

B. The "Prosecution" Test 

Even were the Court to reject the argument based on 
the generał savingH statute, it is subrnitted that Section 
H03(a) of the 1970 Act itnelf preserves parole ineligibility 
for incarcerated narcotics offenders. Such a result follows 
by analogj’ to Hradley v. United States, supra. 

Hradley held that the determination of parole eligibility 
under 18 U.S.C. § 4208(a) is part of the sentencing process, 
and thus part of the “prosecution” saved by Section 1103 
(a), the decision concerning when an offender will become 
eligible for pai ' is madę by the judge at the time ot 
sentencing. Id. at 610-611. But viewed pragmatically, the 
decision when an offender will become eligible for parole 
under 18 U.S.C. § 4202 is also fixed at the time of sen¬ 
tencing. To be surę, under § 4208(a) the decision is madę 
explicitly by the Court as part of the sentence, while under 
5 4202 the decision is madę implicitly by fixing the maxi- 
mum length of the sentence. Nevertheless, parole eligibility 
under either section is determined at the time of sen- 
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tencing. Under Bradley, tliis is part of the prosecution 
saved by Sectiou 1103(a). 

Finally, perhaps the strougest argument that parole 
ineligibility is part of the "seuteneing”, and therefore pa-t 
of the “prosecution”, cornes from a pragmatic view of the 
factnrs which a digtrict judge is likely to rely upon in 
impoHing genteuce. Tliis Court may fairly assurne that 
eligibility for parole is a weighty component in the deciaiou 
by a distriet judge to impoge u particular sentenee. It is 
probably not a coincidence, for example, that the three 
Appellees now before the Court reeeived the minimum sen- 
tenees allowed under 26 U.S.C. § 7237(b). While it is im- 
possible to determiue on the present state of the reeord 
whether any of the Appellees would have received longer 
senteuces had the respeetive distriet eourts eonsidered the 
ordiuary one-third parole provision of 18 U.S.C. § 4202, it 
is hard to eoucehe that any couscientious sentencing judge 
would not have taken parole ineligibility into account in 
imposing any adult sentenee, much less a sentenee where 
Congress has provided a mundatory minimum. 

Such a recognition of the realities of sentencing, eoupled 
with the laek of any legiglative intent to the contrary, 
strongly suggests that Hratlley should be extended to a 
holding that parole eligibility is part of the “prosecution” 
and therefore that the non-eligibility provision of the 1956 
Act is saved by Section 1103(a) of the 1970 Aet. 
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CONCLUSION 

Ił is submitted that parole non-eligibility under 
former 26 U.S.C. §7237(d) is eiłher part of łhe 
"prosecution" or part of the "penalty", and that, 
in either or both cases, it continues to apply to 
incarcerated narcotics offenders sentenced under 
§7237(d) of the 1956 Act. It is therefore submitted 
that the judgments of the District Court should be 
reversed. 


Respectfully submitted, 

Stewart H. Jones 
United States Attorncy 
District of Connecticut 
United States Courthouse 
New Haren, Connecticut 06510 


Barry J. Cutler 
Assistant United States Attomey 
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|. Acosta Docket Entries 

Proceedinga 


Datę 

1973 

10/19_Order to File Answer, liled and entered. Ordered 

that respondent file an answer on or before No* 
yeinber 5, 1973; t hut service by Marshal of Order, 
together with a eopy of verified jiotition be madę on 
U. H. Attorney on or before October 26, 1973; and 
that related documents be liled witbout payment of 
statutory filing fee. Newman, J.M.—10 23/73 
Copy to Attorney. 

10 / 19 —Memorandum of Law for 1’etitioner, filed. 

10/19—Affidavit, filed by Afty. Oinsberg for petitioner. 

10/31—Goverameut’s Kespouse to Order to File Answer, 
filed. 

H/27 _Aftidavit in Opposition (to Oorernmeut s Itesponse 

to Order to File Answer), filed by attorney for 

petitioner. 


1974 

l/y —(iovernmeut's Response in Opposition to Applica¬ 
tion for Writ of Habeas Corpus, filed. Kent. to Jun. 

1/11/74. 

2/5 _MEMORANDUM OF DKCISION, filed and entered. 

NEWMAN, J. M-2 13/74. Ordered that a writ will 
issue dischnrging the petitioner from eusto»ly un* 
less the Board holds a hearing within »>(» days to 
determine whether he should be released on 
parole. This d«*eision entitles the petitioner only 
to u parole hearing. If has no l*earing upon the 
Board's ultimate determiration of whether the peti 
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I. Acosta Itocket Entriet 
Date Proceedingt 

1974 tioner should be granted parole, nor tloea it affeet 
the remediea available to the petitioner if the Board 
should decide after a heariug that he «bould not b 
released on parole. Copies sent Attyji. < blTord, 
Bamberger and Cutler, Warden >«rU»u, M.JB, TEC, 
RCZ, JON, and AHL, also U. Conn. Law Ueview. 

2/7 —JUDGMENT in aecordance with Memorandum of 

27 lZL, mea and entered. MARKOWSKI C 
Copies to Attys. Clifford, Bamberger and Cutler 
and Warden Norton. (M-2/13/74). 

2/22—Notiee of Appeal from the judgment disohareing 
the petitioner from eustody unless the Boan. ot 
of Parole holds a heariug within 00 dayB, tile.1 by 
respondent. Copies to eounsel. Certitied copy of 
Notiee of Appeal and docket entries sent Uerk, 

U.S.C.A. 

2/26—Notiee of Motion of renewal of motion for release 
on his own recognizance from the F.C.I., Dan jury, 
Ct., pending api*al, flled by petitioner. 

2/26—Aftidavit in Opposition, tiled by Sheila «insberg, 
Esq., Legał Aid Society of N.Y.C., l ederal De- 
fender 8erviees Appeals Unit, in support o * 
renewal of petitioner’s motion for release on his 
own reeognizanee pending appeal. 

0 / 26 —Notiee of Motion of renewal of motion for release 
^ o„ hta own reoog.in.nc, Iron, .he F.C.I., Da»H»ry, 
Ot, pending appeal, endoraed: “Motion den.edi 
petitioner assumes the appeal stays this ourt s 
Order, but no motion for a stay lms been presented. 
Newman, J. M-2/26/Y4. Copies to eounsel. 
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II. (jiordanu Docket Entrics 
Proceedings 


Datę 

1974 .. . 
3/13— Respondent'* Metion tur Stay 1‘eu.lii.n Appeul, Me, . 

,R«pundont reque»t» .ha. the j**-* 
pending decinion hy the Suprema Court u llairero.) 

3 /iy_ORDER, Ulej and entered. “Upnn consideration o[ 

reapondenf. motion fur a »tay pend.ng api^al, .he 
tiiulioa U dmicd, and peti.iunera are g.anted leare 
tn proceed un appeal i» furu.a pauper,,. N«- 
„,an, j M-3/20/74. Cepie, to Attjrri. I | hlt “ n ': 

bera Kasanof, Uaiuberger, t utler, and J.O.. . • 

S; 1) 74-46 and 1174 47 are Ineluded m .hm 
ORDER). 


II. Giordano Docket Entries 


1974 

2/5 


-MEMORANDUM OF DECISION, Mml «nd entered- 
Ordered that a writ will issue dwcharging the pet - 
tioner from cuatody uuleaa the Board holds a henr 
ing within 60 day. to determine whether ke “hould 
be released on parole. This decuuon mtitle. ’he 
petitioner only to a parole hearing. lt has no henr 
L npon the Board’. ultimate determination of 
whether the petitioner should Im* granted parole nor 
doen it atlect the remedies available to the petitioner 
if the Board should decide after a heanng that he 
should not be released on parole; that papers may 
be tiled without fee. NEWMAN, .1. Cop,<* sent 
Petitioner U. W- Attorney, and War len Norton, 
MJB, TEC, RCZ, JON, AND AUL, and U. Conn. 

M-2/13/74. 
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Datę 

1974 

2/5 


77 Oiordano Docket Entriet 
Proceedings 

-Motiou For PennUaion To 1’roeeed Iu Forma Pau- 
And For The Appointment ot Counsel, tiled 
AfflLfln Support O, Motion To 
Procml 1» Forma Pauperie an(l Application n 
The Naturę Of A Writ Of Habeaa Corpus Or ln 
He Alternative, Writ Of MandamuB For Dedara- 
tory And lnjunctive łtelief. Copiee to L. 8. Atty. 
and Wardeu Norton. 

, . , • n( .pordance with Memorandum of De- 

2/7 “Kan"' MARKOWSKI, U Copie. 

f . T T a Attnrnev Warden Norton. M- 
tx> Petitioner, U.». Atiorney, 

2/13/74. 

q/io_jjotice of Appeal, filed by Respondent (Appeal 

' froin the judgment discbarging petitioner from cu 
tody unii the Roard of Parole hołd. a heanng 
within 60 davH to determine whether he should be 
"elied on parole, entered 2/7/74.) Copy to peU- 

tioner. 

s/ 13 —Respondent’* Motion tor Siny Pending Appeal, Aled. 
^Respondent regest. -Ha. tk. indpment ta 
,«,nd!ng decision by tbe Supremę Conrt in Marrer .) 

3 / 14 -CertHed copy ot Notice ot Appeal and Docket En- 
tries sent Clerk, USCA. 

o/iu_ORDER, tiled and entered, Newman, J. tpon eon 

shlerat ion of reapondenCsmotion 

in „ a|)P «. a l, the motion i. demed, and petitioner* are 

grS tve to proceed on appeal i» p.U; 

„eris ” M-3/20/74. Copie. to Attys. < Ufford, K 
Han«.f Bamberger, Ginsberg (who are lwted in civil 
“" ber, B-899 and B74-4, and .1,1. 
porates all three action B ( Asst. U. 8. Atty. Cutler 
and to petitioner, and to JON. 
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III. 


Bivona Dockeł Entries 

Proceedings 


Datę 

^-MEMORANDUM OF DECI8ION, tiled and entered. 

“ 0n ; ered ,hat a writ will Usue diacharging the peti- 
UonerlronrcUHUHly unie** the Board holda a hear- 
inK W ithin 60 days to detennine whether he shoul.l 
J releaaed on parole. Thia decision entłtlea the 
„etitioner onlv to a parole hearing. It bas no bear 
L upon the Boards ultimata determination of 
whether the petitioner should be granted parole, 
nor doea it alTeet the remedies available to the pet 
ulerTf !h‘ Board ahonld dccide af.or u heanna 
tliut ho should not be r<d™».'.l on parole,■ *»»{ 

r r 

Bamberper. L>. Ati> , »aru M 2/13/74 

RCZ, JON, AHL; U. Conn. NŁW MAN, J. M-2/13/.4. 

2/5 -Memorandum Of Law For Petitioner. filed. Copiea 
to U.8. Atty. and Warden Norton. 

2/5 —Aflidavit ot Phyli. Bkh». Bamhenter, diod. Copi™ 
to U. 8. Atty. and Warden Norton. 

2/7 —Judgment in acoordanc. »'«h Męnu.randnn, ot !*■ 
ciaion tiled aud eutered. MARKOWSKI, • 
2/13/74. Copiea Mit Attya Cliltord, Bamberger, 
U.8. Atty., and Warden Norton. 

o o _Respondent ’b Motion for 8tay Pemlinp Appeal, flled. 

3/13 Sondent regesta that the judgment b. 

pending decision by the Supreme Court in Mantro.) 

, /t o Respondenta Notice of Appeal, llled. (Appeal from 
3/1 fhe jucltn-nt discharging petitioner fro.n cuatody 
unleL the Board of Parole holds a hearing *><»>" 
60 davs to determine whether he should be released 
on parole, entered 2/7/74. Copiea to counsel of 

record. 
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Ba 

III. Bivona Docket Entrie* 

Datę Proceedings 

1974 

3 / 14 —Ortilied copy ot Notice of Appeal uml Docket En- 
trien sent Clerk, U.S.U.A. 

3/19—ORDER, filed and entered, Newman, J. “Upon eon- 
aideration of reapondentfs motion for a stav pending 
appeal, the motion ia denied, and petitionera are 
granted leave to proceed on appeal in forma pan- 
peris.” M-3/20/74. Copies to Attys. (Mifford, Kas- 
anof, Bamberger, (linaberg, Cutler and to JON. 
(Actiona Civil H-74-47 and B-899 are included in 
thia Order.) 






IV. Memorandum of Decision of the Disłrirł Court 
(Newman, J.) Filed February 5, 1974 

UNITED STATES DISTRICT COURT 

Distbict of Connecticut 

I 

Civil No. B-899 

U nitru States of America ex rei. Edgar Acosta 

—V.— 

John J. Norton, Wanien, Federal Correctional 
Institution, Danbury, Connecticut 

Civil No. li 74-46 

United State.] of Ambrica cx rei. James Biyona 

John J. Norton, Wardeu, Federal Correctional 
Institution, Danbury, Connecticut 

■ i * - 

Civil No. B 74-47 
Roy Uiordano 

—V.— 

John J. Norton, Warden, Federal Correctional 
Institution, Danbury, Connecticut, Et Al. 

Petitioners, inmates at tbe Federal Correctional Insti- 
tution at Danbury, challenge the refusal of the United 
States Hoard of Parole (hereafter “Board”) to eonsider 
tbem for pandę. The issue is whether persous who were 
convicted for violating former narcotics laws and sentenced 
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IV. Memorandum of Decmon oj tlie District Co u >1 
(Newman, -I.) Filed Fehrmry ó, l!>V f 

pursuant to 26 U.S.C. § 7237(d),' which precluded parole 
conuideration, ure now eligible for parole sińce the parnie 
ineligibility provision of § 7237(d) was effeetively repealed 
on May 1, 1971.* Since petitioners have sued the Wanien 
at the Federal Correctional Iustitution, Danbury, seeking 
release from custody unless the Board grantu each of them 
a parole hearing, their petitions properly invoke the hubeus 
corpus jurisdiction of this Court.* 28 L.S.C. §2211. Sce 
Amaya V. United States lid. of Parole, — F.2d — (5th 

1 Prior to its repeal, 26 U.S.C. § 7237 (d) stated: 

‘‘Upon conviction- 

(1; of any offenae the penalty for which ia provided in 
aubaection (b; of this section, aubaection (c;, (h;, or (i) 
of section 2 of the Narcotic Druga Import and Export Act, 
aa amended, or auch Act of July 11, 1941, as amended, or 
( 2 ) of any offenae the penalty for which ia provided in 
aubaection (a) of this section, if it ia the offender’a aecond 
or auoaeąuent offenae, the impoaition or execution of sen- 
tence shall not be suBpended, probation ahall not be grant ed 
and in the caae of a violation of a law relating to narcotic 
druga, section 4202 of Title 18, United States Codę . . 
ahall not apply.” 

2 On October 27, 1970, 26 U.S.C. § 7237 (d) was repealed by 
Pub. L. No. 91-513, Title III, § 1101 (b) (4) (Aj, 84 Stat. 1292. 
Pursuant to § 1105(a), the repeal of g 7237 (dl did not become 
effective until May 1, 1971. 

1 Although petitioner Giordano purporta to state five aeparate 
cauaes of action and to aeek mandamus relief as well as declara- 
tory and injunctive relief pursuant to 28 U.S.C. §§ 2201 and 2202, 
hia petition indicater that he ia primarily seeking habeas corpus 
relief from the Board's .efuaal to conaider hia applicationa for 
parole because he was aentenced under g 7237 (d) and haa been 
dasaified by the Board as ineligible for § 4202 parole. Since the 
iaauea raised in each of petitioner Giordano'a five aeparate causer, 
of action all stem from the Board’s refuaal to conaider him eligible 
for parole, petitioner Giordano’s claims will be fully conaidered if 
this Court simply treata his complaint aa a habeas corpus petition 
seeking relief from the Board’s refuaal to conaider him eligible 
for parole under § 4202. 
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IV. Memorandum of Dccision of the District (’ourt 
(Newman, ,J.) Filcd February 5, 197Ą 

Cir. Nov. 9, 1973) (habeas corpus relief morę uppropriate 
than mundamus action to review 1'arole Uoard’H decision as 
to parole eligibility) ; Untied State* cx rei. Morrero v. War- 
den, Lewisbury Penitentiary, 483 F.2d 656, 658-59 (3d Cir. 
1973) ; Uattlc v. Norton, 365 F. Supp. 925, 927-28 (1). Conu. 
1973). 

On January 17, 1972, petitioner Oiordano was sentenced 
to a five-year term of imprisonment after be pleaded guilty 
to an indictment charging bini with violating 21 U.S.C. 
§§ 173 and 174 by receiving, concealing, selling and farili- 
tating the transportation, concealinent and sale of heroin 
hydrochloride. Although petitioner bas alreudy served morę 
than one-third of his totul seutence, be alleged that bis 
uumeroiiN re<|uest« for a parole bearing pursuant to 18 
U.S.C. § 4202 have been denied because tbe Hoard classifies 
bim ineligible for parole under tbe forrner restrictive sen- 
teneing provisions of 26 U.S.C. § 7237(d), rather tban eon- 
sidering bim eligible for parole under the morę lenient 
sentencing ]*rovisions of the Comprebensiye Drug Abuse 
Prevention nnd Control Art of 1970 (hereafter “Drug Con- 
trol Act”), Pub. L. No. 91-513, 84 Stat. 1236. 

On March 9, 1971, petitioner Aeosta was convicted for 
unlawfully selling cocaine witbout a written order form in 
violation of 26 U.S.C. §§ 4705(a) and 7237(b). He bas 
serv«*d morę tban one-third of his mandatory minimum five- 
year sentence and is scheduled for mandatory relt*ase in 
May, 1974. 

Petitioner Bivona was convicted for yiolating 26 U.S.C. 
§| 4705(a) and 7237(b) and 18 U.S.C. §2 by selling and 
conspinng to sell cocaine without a written order form. 
On January 18, 1973, be was sentenced to concurrent terms 
of flye years on eaeh count. When be submitted his petition 
to tbis Court in October, 1973, petitioner indieated that be 
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/v. Memorandum oj Dccinion of the District Court 
(Newman, J.) Filed February ó, V.)V, 

alreudy had served morę thau eightaen montbs of liis flve- 
year concurrent senteuces because he is entitled to credit 
lor time spent in custody prior to his trial for these oilenses. 
8ince approximately three months have passcd wince pet i- 
tioner addressed his petition to this Court, he has umloubt- 
edly now served morę thau one-third of his total senteuce. 

Although petitioners Acosta and Bivona have not up- 
plied for parole, an imjuiry by their attoniey to the Office 
of Counsel for the Bureau of Prisons has produced written 
eonfirmation of the Board’s policy, stating. 

“It is the interpretation of the Department of Justice 
of the receut Supreme Court case liradley v. L .N. 

that persona convicted under fonner narcotics 
laws, who were not previously eligihle for parole, 
remain ineligihle for parole, both under 18 U.S.C. 
4208(a), land] 4202.” 

Since the lloard has adopted a firm pcsition that persons 
sentenced in this judicial district for yiolating the repealed 
narcotics laws are iueUgihle for parole under §4-«-, 4 

4 In Bradley V. United States, 410 U.S. 605, 610, n, 5 (1973,1, 
the Supreme Court noted that the Board does not apply the no- 
parole rule to deny 8 4202 parole to offenders of the fonner nar- 
cotic laws who were sentenced in the Seventh and Ninth Circuits 
sińce those Circuits had held that the parole ineligibility provi- 
sions of §7237(d; were repealed by the Drug Control Act. See 
United States V. Strnhens, 449 F.2d 103 (9th Cir. 1971); Lnited 
States v, McGarr, ' F.2d 1 (7th Cir. 1972). Presumably, the 
Board has also abandoned the application of the no-parole rule 
in the Third and Fifth Circuits as well as in the D.C. Circuit 
sińce recent decisions in those Circuits have also held that the no- 
parole rule in 8 7237td) does not preclude § 4202 parole. See 
United States ex rei. Marrero V. Warden, Lewisburg Penitentiary, 
483 F2d 656 (3d Cir. 1973); Amaya V. United States Bd. of 
Parole, — F.2d — t5th Cir. Nov. 9, 1973); United States V. 
Marshall, 485 F.2d 1063 (D.C. Cir. 1973). 





IV, Memorandum of Decision of the Dittrict Court 
(Newman, J.) Filed February J, llfllf 

would be futile to rwjuire petitioners Acosta and Birona to 
ezhaust their administrative remedies ł»v applying to the 
Board for u parole hearing. Mar rem v. Wanien, su/na, 
483 F.2d at 659. Administrative remedies also are not 
realistieally available to petitioner Oiordano sińce the Lear 
injr examiners at the Federal Correctional IiiKtitution, 
Danbury, have invoked the Board’s firm policy to reject 
his numerous applications for a parole hearing. Conse- 
ąuently, it would be of no avail to require him to apply to 
the Uegional Review Member or to the Appellate Board for 
administraturę relief. 

Section 1103 (a) of the Drug Control Act was enacted to 
avoid the abatement of all prosecutions for violation of 
the former narcotics laws which had not reaehed finał 
disposition before the efTective datę of their repeal on May 
1, 1971. This speeific savings clause provides in pertinent 
part: 

“Prosecutions for any violation of law oecurring prior 
to the effective datę of section 1101 . . . shall not be 
atfected by the repeals or amendmeuts madę by sueh 
section or section 1102 . . . or abated by reason 
thereof.” 

When interpreting the word “proseeution” as used iu 
§1103(a), the Supremę Court stated that “[i]n the legał 
sense, a proseeution terminates only when sentence is im- 
posed.” Hradley v. United States, 410 C.S. <505, 009 < 1973). 
Section 1103 (a) was eonstrued to presene the limitations 
of § 7237(d) that prohibit the suspension of sentence and 
the granting of prohation for otTenders of the repealed nar¬ 
cotics laws. The Court reasoned that the decision to 
suspend an otfendeFs sentence or to place him on prohation 
ordinarily is madę by the district court judge during sen- 
tencing before the proseeution has terminated. Id. ut 609-10. 
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IV. Memorandum of Dccinion oj the District < ourt 
(Newman, J.) Filcd Febrm . ó, 1'dl't 

Similarly, the Court held that under § 1103(a> a district 
judge must* abide by the no-parole nile of § "-37(d) and 
canuot specify at the time of seuteneing that the otfender 
may be eligible for carhj parole pursuant to 18 U.S.C. 

§ 4208(a) sińce that provision speciflcally states that the 
decisiou to make early parole available must be madę 
“[u]pon entering a judgment of conviction,” which occurs 
before the prosecution has ended. Id. at bil. Ilowerer, 
the Court eipressly stated that its decision in llradlcy "has 
no bearing on the power of the Board of Parole to consider 
parole eligibiUty . . . under 18 U.S.C. § 4202” because “the 
decision to grant parole under § 4202 lies with the Board 
of Parole, not with the District Judge, and must be madę 
long after sentence bas heen entered and the prosecution 
terminated.” Id. at 610 n. 5 and 611 n. 6. 


Relying upon this statement in llradlcy and upon the 
Court’s prior Btatement in Morrisscy v. llrewcr, 408 U.S. 
471, 480 (1072), that “parole [under § 4202] arises after 
the end of the criminal prosecution, including the imposi- 
tion of sentence,” petitioners contend that § 1103(a) does 
not bar their eligibility for parole. They argue that the 
decision to grant parole after an otfender has served one- 
third of his sentence is strictly an administrative decision 
madę after “prosecution” has terminated with the imposi- 
tion of sentence. They also argue that, uulike the suspen- 
sion of sentence, a grant of administrative i»ande under 
§ 4202 ueither modifles the sentence imposed upon an of- 
fender of the former narcotics laws nor terminates his post- 
sentence custody. The defendant, on the other band, adopts 
the position assumet by Justices Brennan and Wbite in 
llradlcy v. United ' atc*, supra, 410 U.S. at 611-12, and 
asserts that the no-parole rule of § 7237(d) is preserved by 
the generał federal savings statute, 1 U.S.C. § 109, because 
it is a “penalty” which has not been exi>ressly repealed by 
the Drug Control Act. Section 109 States: 






IV. Memorandum of Deeision of tlir District ('nurt 
(Newman, ./.) Filed February 5, 197Ą 

“The repeal of any stutute shall not have the eflfect 
to release or extingujsh any penalty, forfeiture, or 
liability incurred nnder mich stutute, unlesH the re- 
jM*iilinjr Act shall so expressly provide, and such 
ntatute shall be treuted as still remaining in force 
for the purpose of sustaining any proper aetion or 
proseeution for the enforcement of such penalty, for- 
feiture, or liability.” 

Earlier, in Roku \. Fniled stule*. 464 F.2d 376, 379 (2d 
( ir. 1972), the Court «»f Appeals had stated that it could 
not “acoept the . . . reasoning that the grant of probation 
or parole, whieh was not possible nnder § 7327<d), is not a 
release or extinguishment of a penalty" within the meaning 
of 1 U.S.C. § 109. Relying upon its dieta in Ross, the Court 
of Appeals also had lield that the no-parole rule of § 7237(d) 
was part of the senteneing proeess. United States v. De 
Simone, 408 F.2d 1196, 119N (2d Cir. 1972), cert. denied, 
— t .8. — (1973). IIowever, it suhse<|uently deeided that 
in light of Ifradtey, whieh had indieated that the decision 
to grant parole pursuant to § 1202 differs from a determina- 
tion to grant early parole nnder § 4208(a)(2) beeause it is 
madę by an adniinistratm* board after sentenee has been 
imposed, "any previous expressions of ours on tbis subject 
eannot la* regarded as controlling." United State* v. Ilu 
yuet, 481 F.2d 888, 891 (2d Cir. 1973) (emphasis added). 
Conseijuently, in this Circuit, it is now an open rjuestion 
wbether the specitie savings elause in § 110.3(ai of the Urug 
Control Act and the generał federal savings elause in 1 
r.K.C. §1(1!) preserve the applieation of the no-purole rule 
in § 7237(d) to parole deeisions nnder § 4202. 

1’rior to adopting the sanie position in liradley, the 8u- 
prenie Court stated in \forri*sey \. United States, supra, 
108 C.S. ut 180, that “parole [nnder § 4202] arises after 
the end of the eriminal proseeution, including the imposi- 





14a 


/V. Memorandum of Dccision of the District ( nurt 
(Seinnan, J.) Filed Febr nury 5, 197) 

tion of sentence.” Tliis stnteuient was buttressed by charac- 
terization of paroli* under § 4202 as an aduiinistrative 
procoHs eneouraging tln* rehnbilitution of ronvieted criminals 
by enabling thi*m to reintegrate into soeiety wbili* they are 
still serving the reniainder of their sentence. /'/. at 477-80. 
Interpreting tln* word “prosecution” in §1103ta) to en- 
lompass tlu* grant of paroli* pursuant to § 4202 would eon- 
tradiet th<* Supremo t'onrt's eharncterization of parole as 
an administrative pro« , «*ss which (a) occurs after a proseeu- 
tion bas ended witb sentenring, and (b) promotea rehabili- 
tation without terminating or niodifying a eonvieted rrimi- 
nal’8 Bentence or releasing bim froni federal eustody and 
eontrol. CotiBequently, tliis Court conclndes, as have five 
Courts of Appeals, that tln* sjteeifii* savings clanse in § 1103 
(a) of the Drug Control Act does not preclude the Board 
froni granting parole mider § 4202 to persons w ho were con- 
victed of violating tlu* former narcoties laws and sentenced 
pursuant to § 72371d ) . Sei* I nited States V. Stephens, 449 
F.2d 103, 105 (9tb Cir. 1971 ) ; Fnitrd States V. MeOarr, 
461 F.2d 1, 3 (7tb Cir. 1972 I ; Amaya V. United Htates Dd. 
of Parole, supra; Marrero v. Warden, supra, 483 F.2d at 
661-62; United States v. Marshall , 485 F.2d 1063 (D.C. Cir. 
1973).* 

Whether tln* generał savings elause, 1 U.8.C. § 109, pre- 
cludes g 4202 parole eligibility is a closer queBtion. Tlie 
isHue is whether tłu* no-purole nile in § t23iid) is a “pen- 
alty” witliin the uieaning of § 109. The Court of Appeals 

5 The Seventh and Ninth Circuits concluded that the no- 
parole rule of § 7237^d) was not preserved by S 1103(a) of the 
Drug Control Act because a "prosecution” ends with judgment 
rather than with sentencing. Although the Supreme Court’s rul- 
ing in Bradley rejects this interpretation of the word "prosecu¬ 
tion,” it is unlikely that the Seventh and Ninth Circuits will de- 
part from their position that the no-parole rule is not preserved 
by i 1103(a). 


\ 7 




7V. Memorandum of Decision of łhe District Court 
(Newman, J.) Filed February 5, lWh 

wiw undoubtedly correct in olmemng in Ross v. United 
States, sujira, 464 F.2d at 379, that u convicted cnminal 
would vtew the unrailability of parole nnder § 7237 (d > as 
u penalty. Hut the issue is not whethcr parole ineligibility 
i K j,erceived sa a penalty by a prisoner, but whether the pur- 
poses of § 109 and the new drug lawa are served bv eon- 
„idering this conseqnence to be preserved by § 109. The 
Supremę Court bas stated that “the essenee of l«role » 
release from prison, before the completion of sentenee, on 
the conditlon that the prisoner abide by eertain rules dur- 
łng the balanee of the sentenee.” Morrissey v. United 
States, su,na, 408 U.8. at 477. The Hoard's authority to 
nrant or deny parole pursuant to § 4202 is part of the ad- 
ministrative ...aehinery designed to promote rehabilitatton 
of a eriminal by alTecting the eonditions of his eonfinement 
without mo.lifvi.ig or terininating the sentenee legally im- 
posed by the senteneing court as the “penalty 1 or “pun.sh- 
ment” for his offense. There is .... sound reason to v.ew 
the unarailability of anch udministratke ...aehinery aa a 
“penalty” which is preserved by § 109. Amaya v. f nited 
States lid. of Parole, su/ira; Marrern V. Warden, supra, 
4K1 F.2.1 at 663; United States v. MeC.arr, supra, 461 F.2d 
nt 4-5* United States v. Stephen*, supra, 449 F.2.1 at 10a- 
0 C; Contra Perea v. United States. 4S0 F.2.1 608, 609 (lOth 
Cir 1973). Kurek §109 does not bar prisoners sentenced 
un.ier the former law fron. any administrative improye- 
ments the llureau of Prisons niay make as to the eonditions 
of eonfinement. While parole is obviously a major . hangę 
in the eonditions of eonfinement. it is still not a ehange .n 
the penaltv imposed by the senteneing court. Furtherraore. 
sin.*- the availability of § 4202 parole will hopefully eneour- 
age rehabilitation among narcoties oflfenders. it would not 
l,e consistent with the ameliorating purpose of the Drug 
Control A et to characteme the noparole nile of § 7237 (.1) 
as a “penalty" which is preserred by § 109. Hee Marrero 
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IV. Memorandum of Dccision oj the District ( ourt 
(Newman, J.) Filet! February 5, VJV t 

v. Warden, supra, 483 F.2d ut 603; United States v. Mar¬ 
shall, supra, 485 F.2<1 at 1066. 

Since neither § 1103la) of the Drug Control Act nor 1 
U.S.C. § 100 precludes § 4202 parole eligibility for narco- 
tics offenders wlio were sentenced under the repealed sen- 
tencing provisions in § 7237Id), each petitioner is eligible 
to be considered for parole. Accordingly, writs will issue 
discharging petitioners from custody unless the Iloard holds 
hearingw within «ixty days to determine wbether they ehould 
be released on parole. This decision entitles each |>etitioner 
only to a pandę hearing. It haB no bearing upon the 
Board’8 ultimate determination of whether each petitioner 
Hhould be granted parole, nor does it atfect the remediefi 
arailable to a petitioner if the Hoard should decide after 
a hearing that he should not l>e released on parole. 

The paiMjrs of petitiouein Bivona and Giordano may be 
filed without fee. 

Dated at New Haven, Connecticut, this 5 day of Febru¬ 
ary, 1074. 

Jon O. Newman 

United StateH District Judge 
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